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INTRODUCTION

The Utah Committee of Consumer Services (* Committeg’) and Questar Gas Company (“ Questar
Gas’ or “utility”) havefiled their initid briefsin these proceedings addressing the Commission’s
authority and duty in light of the August 1, 2003, decision of the Utah Supreme Court (* Court”).
Following isthe Committee’ s response to Questar Gas ' initid brief.

INTRODUCTORY SUMMARY

Questar Gas seeks to avoid the consequences of a unanimous Utah Supreme Court decision by
persuading the Commission that the Court’ s decison means something other than what it plainly says. It
assarts areversal without remand is redlly areversa with remand; and a decision disposing of this case
in consequence of the Commission’s conclusive determination that the utility failed to makeits caseis
nothing more than recognition that the Commission has yet to make a prudence determination.

Questar Gas seeksto radicaly re-interpret the Court’ s decision because even the legd
authoritiesit cited in its brief uniformly recognize the basic principle of American jurisprudence that
judicid decisons arefina and binding. A lower court or administrative agency cannot becomeits own
gppellate court of last resort; nor can an administrative agency subvert an gppdlate court decision by

revisng post-appeal the administrative determination upon which the appellate decision is based.*

This basic principle of American jurisprudence is expressed in such legd doctrines asres
judicata, collateral estoppel, and is stated in various ways by the case authorities Questar Gas citesin
its brief, such asthe following Corpus Juris Secundum statement:

Judicial decisons on apped from administrative decisons or orders
determining questions of law arefind and conclusive on theadminidrative
body, and the adminigtrative body is bound to honor such judicid
decisons, and when itscontinuing jurisdiction conflictswith aprior judicia
determination, it may act only in a changed Stuation. Thus the power of
the adminigtrative body to modify or changeitsdecisonisterminated asto



questions decided on the appeal. 73A C.J.S. Public Adminigrative
Law and Procedure § 258.



The Court's plainly-worded decison makes Questar Gas' task an inordinately difficult, if not
impossible, one. Inany case, itisatask the utility’ s brief fdlsfar short of accomplishing. Sincethe
Court can, and does, findly dispose of cases on gpped by means of areversa without remand
decision,> whether it did so in this particular case depends entirely on what the Court decision says.
Despite that obvious redity, the utility makes no attempt whatever to support its radica re-interpretation
of the Court’s decison by demongtrating where, in the decisonitsdlf, the Court sayswhat the utility

wantsit to say.

?See, for example, Utah Dept. of Business Regulation v. Public Service Comm' n, 720 P.2d
(Utah 1986), the so-cdled “EBA Case.” There, the Court reversed without remand certain
Commission ordersthat alowed Utah Power and Light to transfer funds from its energy balancing
account to its generd revenue account to make up for genera revenue shortfals. The Court reversed
on the grounds of retroactive ratemaking. The decison was fina, without remand, and so interpreted by
the Commission and parties. The Commission implemented the reversd inits July 17, 1987, Order in
Docket No. 86-35-02.



Questar Gas' brief repeatedly asserts that the Commission failed to make a prudence

determination “That isdl the court decided, and such a decision does not and could not strip the
Commission of itswell-established authority to resume its rate-making function where it left off.”
However, unless oneis going to presume an unreasonable and capricious Court, had that been its
decison it would most certainly have remanded the case back to the Commission to make a prudence

determination. The Court did not do that.

*Quedtar Gas' Initiad Brief, p. 19. Questar Gas makes this assertion, or variations of it,
numeroustimes. In addition to this statement on page 19, see page 2 (“[t|he Commission did not,
however, rule on the prudence of the Carbon Dioxide Extraction Agreement . . .” and “[t]he case must
now be concluded by the Commission making a finding whether expenses under the CO, Processing
Agreement were prudently . . . (s¢).”); page 3 (“Failure of the Commission to make a decision on
prudence. . .”); page 10, footnote 14 (“ The Commission has the jurisdiction and the obligation to make
adecison onthelevd of costs Questar Gas has prudently incurred under the CO, Processing
Agreement.”); page 13 (“The court based its reversd on the Commisson’ s failure to determine the
prudence of the costs incurred under the CO, Processing Agreement in gpproving the CO,
Stipulation.”); page 14 (“The Commisson has the authority to undertake a prudence review of the
Company’s CO, cogts.” and “[s]uch is obvioudy not the case here where the Utah Supreme court
made asingle holding — that the Commission erred in failing to make a prudence determination.”); page
17 *(The court cannot (1) preclude the Commission from further consideration of the justness and
reasonableness of the proposed rate increase. . .”); page 21 (“ The Commission now has before it the
rate case asit exised immediately prior to the Order. .. The Commisson can and should resume the
proceedings where they |eft off and conclude the adjudication of the justness and reasonableness of the
Company’ s proposed rate increase, including, by mandate of the court’s Decision, whether the
expenses incurred under the CO, Processing Agreement were prudently incurred.”); page 26 (“Y &, the
Committee argues that the Commission should preclude recovery of the CO, costs without even giving
Questar Gas the opportunity to have the Commission rule on the level of costs that were prudently
incurred.”); page 27 (“. . . afalure by the Commisson to resumeits ratemaking function to alow
Quedtar Gas to demonstrate the prudence of its CO, processing costs would violate the Company ‘s
condtitutiond property rights.”); page 29 (“Likewise, in the present case the court did not find that the
costs incurred under the CO, Processing Agreement were imprudent. Rather it held that the
commission erred in failing to decide whether they were prudent.”); page 30 (* The Commission should
fulfill its obligation to go forward with additiona proceedings and make the necessary findings on
prudence before it consders the refund issue.”).



What the Court plainly did do was uphold, and give legd effect to, the Commission’s conclusve
determination that Questar Gas failed to make its prudence case — a burden of proof the Court takes
painsto point out the Commission and Questar Gas clearly understood was the utility’ s respongibility to

meet.*

*Court’s Opinion, Paragraph 12.



Rather than giving credence to its unsupported assertions by showing where in the opinion and
decision the Court says what Questar Gas wantsiit to say, the utility, like some medieva scholastic,
attempts to show how many teeth are in the horse’s mouth by resort to abstract authority rather than
amply counting teeth. Unfortunatdly, the legd authoritiesit citesfail it aswell. Insteed of providing the
Commisson alegd rationde for modifying post-appeal its determination of an insufficient record, the
case law and authority Questar Gas cites uniformly reinforces the legd principle that is determinative of
the present inquiry: “The power of the adminigirative body to modify or change its decison is terminated
as to questions decided on the appedl.”

Questar Gas' brief fdls further short of the mark in its recounting, in a*Factua Background”
section, the safety arguments the utility made to support its claim for rate recovery in these proceedings
pre-appeal. Itisfreeto makeits case asits chooses, but its “faced with a serious threat to customer
safety” case has been expresdy rgjected by the Court as ajudtification for rate recovery in these
proceedings. “While safety concerns may have necessitated the construction and operation of a CO,
plant, they do not establish who should bear the cost of these measures”® and:

While the commission correctly recognized Questar Gas's obligation to
ensure the safety of its customers, it incorrectly concluded that this factor

provides a near-automatic judtification for a rate increase regardless of
how theinitial threet to safety arose or how the utility sought to dleviaeit.”

°See footnote 1, above.
®Court’s Opinion, Paragraph 13.

"Ibid., Paragraph 15.



The utility’ s factud background statement is, moreover, mideadingly incomplete. Thiswill be addressed
in the following section of this brief.

This Committee response addresses Questar Gas' brief sequentidly, topic-by-topic. A find
section addresses specific statementsin the utility’ s brief not otherwise addressed in the
Committee’ s Argument.

FACTUAL BACKGROUND STATEMENT

Questar Gas devotes five of the thirty-two pagesinits brief to arestatement of its pre-appesal
safety/prudence case, which islater summarized in the first sentence of Section V. CONCLUSION of

its brief asfollows:

Faced with a serious threat to customer safety, Questar Gas acted
prudently by entering into the CO, Processing Agreement to assure that
customers would recelve gas that could safdly be burned during a
reasonable trangition period to adjust their gppliancesto conform with the
heat content of gas that will eventually be ddivered to them absent CO,
processing.®
The Court explicitly rejected Questar Gas safety/prudence case and the Commission’'s
“required result” rationae as an adequate judtification for rate recovery. One therefore must question
the utility’ s purpose in restating its customer safety case now.
If afactual background statement is going to be provided at this post-appeal stage of the
proceedings, it should be complete and reflect the status and content of the record on appedl. Questar

Gas datement does not do that. It isincomplete, and contradicted in severd critica instances by the

8Questar Gas Initial Brief, pp. 30-31.



record — most notably with regard to the factua foundation in the record for the prudence issues of

affiliate control and conflicting affiliate interests, which its Satement falls to even mention.

For the record, and for the benefit of new Commission members who did not st through these

proceedings prior to gpped and may be unfamiliar with the Committee’ s case on apped, the Committee

was required by Court procedurd rulesto include in its Opening Brief a*“ statement of the casg” on

goped, induding “[a statement of the facts relevant to the issues presented for review.” The

Committee' s * Statement of Facts,” recounts the factua background that led to the controversy on

apped — including, obvioudy, what the record before the Commission contained relating to the issues of

Questar affiliate control and conflicting interests® The Committee’s Reply Brief on apped summarized

those facts relating to afiliate control and conflicting interest as follows™

1.

Questar Pipeline secured the business of transporting Price-area coa seam gas by
means of ‘future capacity’ contracts in the early 1990s, whereunder the cod seam gas
producers agreed to transport their gas on Questar Pipdineg s system in exchange for a
Questar Pipdine commitment to expand its system to accommodate the growing
quantities of coa seam gas both parties anticipated would be produced in future years.

Quedtar Pipdine strangport of increasing quantities of Price-area coa seam gas
conflicted with the interests and long-established gas supply requirements of Questar
Gas and its ratepayers.

Questar Gas is managed and controlled by a Questar parent company management
group that aso manages and controls Questar Pipeline.

All analysesin the record relating to the coa seam gas problem and the 1998 CO, plant
remedy were Questar parent company management group analyses that focused on
Quedtar affiliate interests — not Questar Gas ratepayer interests.

9See Committee' s Opening Brief on Apped, pp. 8-14.

19See Committee' s Reply Brief on Appedl, pp. 3-4.



5. The “decison” to process the cod seam gas by means of a CO, plant owned and
operated by Questar Pipdine was a Questar parent company management group
decison. The“decigon’ that Questar Gas would procure gas processing services from
Quedtar Pipelineg's CO, plant was a Questar parent company management group
decison.

6. Questar Gas never responded to the coa seam gas problem. Prior to 1998, Questar
Pipdine had dways assumed respongbility for remedying any harm its transport of cod
Seam gas created for utility customers.

In further explanation of the affiliate conflicting interests issue, the Committee' s Statement of

Facts aso recounted how Questar Corporation invested subgtantia capitd in the expanson and
upgrade of Questar Pipeline' s system in order to secure the coal seam gas transport opportunity for
Questar Pipeline and make transport of increasing quantities of Price-area coal seam gas possible — the
cod seam gas that supplanted the utility-selected gas in the pipdine, that generated the need for the CO,
plant, and that caused the costs which Questar Gas has perdastently argued utility ratepayers should
bear.

Regardless how Questar Gas or others might now wish to represent the facts of this matter,

neither the Commission nor Questar Gas contested these critical affiliate control and conflicting
interest facts placed before the Court by the Committee in the course of its appeal. The

Commission explicitly “rel[ied]” upon the Committee' s Statement of Facts in its Response Brief to the

Court,** and Questar Gas, while not agreeing entirely with the Committeg' s Statement of the Case,

"Response Brief of the Public Service Commission of Utah, Case No. 2000893-SC, p. 4.



never contested the Committee’ s factud statements regarding affiliate control or affiliate conflicting
interests before the Court.*

Those stated effiliate control and conflicting affiliate interests facts thus went before the Court on
gopdlate review dong with the Commisson’s conclusve determination of an insufficient record. They
are therefore a critica part of the record of this case now, and any factual background statement that
falls to include them is woefully incomplete and mideading. They are completdly missng from the
utility’ sfactud background statement. There are further specific corrections that need to be made to
Quedtar Gas Factua Background statement, which will be addressed in the fina section of this brief,
Section V, “Resgponse to Specific Statements or Case Citations in Questar Gas' Brief.”

ARGUMENT

1 QUESTAR GASHASFAILED TO DEMONSTRATE THAT THE
COURT'SDECISION ISNOT CLEAR AND FINAL ON ITS FACE.

Since the Court can, and does, reverse cases on appeal without remand to the lower court or
adminigrative agency for further proceedings, whether the Court did so in aparticular case depends
upon what its decision says. Y et, Questar Gas makes no attempit to tie its repeated assertions that (a)
the Court’ s decison did not finaly conclude these proceedings, and (b) the decison isbased on a

2Questar Gas stated: “Questar Gas agrees with portions of the Committee’' s Statement of the
Case, but believes aless adversarid accounting may be more useful to the Court.” [Footnote 5, page
6, Respongive Brief of Intervenor, Questar Gas Company].

It should aso be noted that the Court’s opinion does not reflect any objection by ether the Commission
or Questar Gas to the Committee' s Statement of Facts.

10



determination that the Commisson failed to make a prudence finding, to any contextua analyss of the
decison itsdf.

A smpleread of the Court’s decison shows the utility’ s assertions are wrong. Asthe
Committee demondrated in its Initid Brief, the Court’ s reversal without remand decisonis squarely
based on the conclusive Commission determination that no prudence determination could be made

because the utility failed to makeits case. It isdifficult to see how the Court could have Sated it any

more plainly than it did in Paragrgph 13 of its opinion:
If the record had permitted, the Commission could have carried out its
initid obligation to review the prudence of the CO, plant contract and its
terms, holding Questar Gasto itsburden of establishing thet itsdecison to
enter into the contract and the costs its agreed to were prudent and not
unduly influenced by its ffiliate relationship with Questar Pipeline. Since
the Commission found that no such record was or could be made
available, it should haverefused to grant arateincrease that included CO,

plant costs. We therefore overturn the Commission’s decision to accept
the CO, Stipulation and to grant the rate increase proposed therein.*®

In Paragraph 14 of the opinion the Court quotes its own words in Utah Dep’'t of Bus. Regulation v.
Pub. Serv. Comm’'n, 614 P.2d 1242, 1245 (Utah 1980) to emphasize it isthe utility’ s burden to
provide the necessary record to demonstrate entitlement to rate recovery — not the burden of othersto
prove the contrary. Questar Gas did not meet its burden in this case, and the Court severely
reprimands the Commission for “abdicating its responsibility” to hold the utility to its burden of proof.**
Questar Gas mistakenly quotes, without any accompanying analyss, from Paragraph15 of the

Court’ s opinion as support for its assertion that the Court’ s reversdl is based on a Commission failure to

3Court’ s Opinion, Paragraph 13.

“bid., Paragraph 15.

11



make a prudence determination. Paragraph 15, however, comes well after the crux of the Court’s
decison in Paragraph 13, and is part of a discussion of the Commission’ s dternate reversible error in
falling to hold Questar Gas to its burden of proof. Nore of the Court’ s reasoning and discussion in
Paragraphs 14 and 15 dters or contradicts its decision in Paragraph 13, as quoted above.

In summary, despite its numerous assertions about what the Court’ s decision purportedly says,
Questar Gasfailsto provide any contextud or other andysis of the Court’ sdecisonto back up its
assartions that the decison means something other than what it plainly says. The utility’ sfallure
necessarily undermines the value and rdlevance of its brief, premised asit is on the correctness of the
utility’ s unsupported assertions.

2. The Court’s Decision Does not Put this Case in a Position where the
Commission Can Disregard its Own or the Court’'s Determinations

On pages 14-19 of its brief, Questar Gas raises various arguments intended to show that the
Court’ s decison alows the Commission to rehear the utility’s prudence case. It argues the decision
does nothing more than put these proceedings back where they were prior to the CO, Stipulation, that
the Court would be usurping the Commisson’s “legidative function” with afind decison, and even that
the Court has *sanctioned” prior instances where the Commission has overturned an gppellate court
decison. An examination of the case law Questar Gas cites shows the law comes nowhere close to
supporting the utility’ s arguments. What that case law uniformly does show isthe Commisson is
without authority or jurisdiction to revigt and revise post-appeal its determination of an insufficient

record in this case.

12



Quedtar Gas attempts to argue there is agenerd rule of law, ating “areversa of ajudgment or
decison of alower court . . . placesthe case in the position it was before the lower court rendered that

judgment or decision,”*

which empowers the Commission to disregard its own determination on gpped
of an insufficient record, as well asthe findity of the Court’s decison, in these proceedings. The utility
cites the case of Phebus v. Dunford, 198 P.2d 973, 974 (Utah 1948), among others, as support for its
argument. Unfortunately, neither the generd rule nor the case authority Questar Gas cites support its

argument.*

Questar Gas' Initid Brief, p. 14.

°Questar Gas cites Tucson Gas & Elec. Co. v. Superior Court, 450 P.2d 722, 725 (Ariz.
App. 1969) for dlegedly holding “upon areversa without ingructions, generadly anew trid isrequired .
..” Thissomewhat confusing caseis about the trid court’ s fallure to properly follow what the appdllate
court states was “the obvious intent of the rehearing opinion to require aretria of thisaction” (p. 725).
The court’ s reasoning and cited case authority distinguishes Tucson Gas & Elec. from the Utah
Supreme Court’s August 1, 2003, decision because they either address instances where the court’s
decison was a“reversd with remand” or where the opinion of the court clearly demondrates an intent

13



for new or further proceedings by thetrid court. In contrast to Tucson Gas Electric Co., the
reasoning in the Court’s August 1, 2003 opinion makes clear aremand for further proceedings was
never intended, and the decison itself does not grant one.

Questar Gas a0 cites the Utah case Call v. City of West Jordan, 727 P.2d 180,181 (Utah 1986),
but for the stated proposition: “Pleadings may be amended after remand . . . so long as they do not
cover issues pecificaly foreclosed by the appellate court.” The*so long as’qualifying phrase redly
supports the Committee’' s position that the Commission cannot conduct further proceedings because the
Court’s decision and reasoning foreclosed them.

14



The objective of Questar Gas' s argument is not merdly to put the case back where it was prior
to the Commission’s gpprova of the CO, Stipulation; the objectiveisto roll back the evidentiary
record, and the Commission’s determination of an insufficient record, so the utility can write anew on
blank paper. Thereis nothing in the law that supports such disregard of binding legd determinations
post-appedl.

The Phebus case Quegtar Gas cites confirmsthe legd principle which is determinative of the
present inquiry; namdly, prior judicid determinations are find and binding, asthat principle is expressed
in such legd doctrines as collateral estoppd, res judicata, or as more smply, but no lessemphaticaly,
stated by Phebus:

The lower court’s former decision, in its entirety, having been set aside,
that court should proceed to adetermination of the case the same asif no

such previous decison by it had been rendered. The only redtriction

imposed upon it in accomplishing a find determination of the caseliesin

the issues decided upon the appeal to this Supreme Court. Thoseissues

may not be acted upon or decided contrary to the way they were decided

by this court. Other than that retriction, the lower court may act in this
caseasit may actinany caseat atimeprior toitsfina determination of the

facts and law of the case. [Emphasis added.]"’

YPhebus, p. 974.

15



Applying theinjunction in Phebus to the Court’ s decison in these proceedings, any re-opening
of these proceedings post-apped to alow Questar Gas to try again to make its prudence case would
directly infringe upon prior, now-binding, determinations by both the Commission and the Court.

B. The Court’s Decision Usurps no Legidlative Function of the Commission

Questar Gas repeatedly invokes the term “legidative function of the Commission,” or Smilar

words, in an atempt to undermine the findity of the Court’s decison. For example, it arguesthe

Court’s decision can not be find because it would “usurp the Commisson’s legidative function”*®

¥Questar Gas' Initid Brief, p. 15.

16



In addressing the Commission’s “legidative function,” Questar Gas fails to mention the Court's
appdlate function. The Court in this case is discharging its duty of appellate review under the Satutory

authority and limitations of Utah Code 8§ 63-46b, the Utah Adminigrative Procedures Act. That

gopellate review authority gives the Court explicit power to order agency action required by law; order
the agency to exerciseits discretion as required by law; set asde or modify agency action; enjoin or stay
the effective date of agency action; or remand the matter to the agency for further proceedings™ I the
Commission has, as amatter of law, acted in away that requires any of the above corrective steps by
the Court, there is no lega basisfor the argument that the Court usurped the Commisson’slegidative

authority. %

19 Utah Code §63-46b-17b.

?The Court’s Opinion discusses this very issue. In Paragraphs 8 and 9 of its
opinion, it sates:

The parties dispute the gpplicable standard of review in thiscase. While
Consumer Services contendsthat the correction of error standard applies,
and that the Commission’s ruling was dso an abuse of discretion, the
Commission argues that the ruling was within its discretion and was
supported by substantia evidence. We discuss the proper standard of
review in the course of our anaysis below.

It then introduces the crux of its decison in Paragraph 13 as follows:

Even assuming that the requirement of a prudence review was initidly
within the Commisson's discretion rather than a mandatory legd
obligation, it is now an established Commission practice to which the
Commission must adhere unless it presents ‘facts and reasons tha
demondtrate a fair and rationa basis for the inconsstency.” Utah Code
Ann. § 63-46b-16(4)(h)(iii); see Questar Gas Co. v. Utah Pub. Serv.
Comm'n, 2001 UT 93, 11 18-19, 34 P.3d 218.

17



Questar Gas assarts afinad decison by the Court ending the controversy in this case would
necessxily involve:
“the court taking upon itsdf the role of the Commission — deciding

in the first instance whether dl or some portion of the cogtsincurred
under the CO, Processing Agreement could be found prudent and

And, it introduces its discussion of the utility’ s burden of proof in Paragraph 14 asfollows:

We note that we would reach the same result under a correction of error
sandard because the Commisson’s decison to accept the CO,
Stipulation’s proposed rate increase congtitutes an erroneous application
of the law. The Commission erred by failing to hold Questar Gas to its
burden of showing that the increase was just and reasonable.

Very clearly, in the Court’ s mind, its decison involves legd issues that it rules on ‘as a matter of law,’
and not attempts to usurp the Commission’s discretionary ratemaking authority.

18



what rate increase would be just and reasonable®
Thisis an excdlent example of the utility resorting to argument and authority in the abstract
rather than smply counting teeth. The Court’s opinion and decison usurps no legidative function of the
Commission. On the contrary, as the Court makes clear, its decision is based upon, and upholds, the
conclusive determingation the Commisson made in exercise of its ratemaking — or as Questar Gas would

decribeit “legidative’ — function.

?!Questar Gas Initia Brief, p. 15. Questar Gas cites the U.S. Supreme Court case of Federal
Power Comm' n v. Idaho Power Co., 344, U.S. 17,21 (1952) in support of thisargument. That case,
however addressed an instance where the U.S. Court of Appedlsfor the Didtrict of Columbia made
detailed modifications to a Federal Power Commission order, and the U.S. Supreme Court held that,
while the Court of Appedls had power “to affirm modify, or set asde’ the order of the Federal Power
Commission, “inwhole or in part,” that power did not alow it to perform what the court described was
“an essentidly adminigtrative function.” (U.S. Supreme Court’s opinion, p. 21).

Questar Gas d <0 cites the cases of Beaver County v. Qwest, Inc., 2000 UT 81, 112, 31 P.3d 1147,
1150 for that case's statement that the Court may not usurp the Commission’ s legidative function. The
Beaver County caseis hardly rdevant to theissuesin thiscase. It isabout the Commisson’s
ratemaking authority and jurisdiction versus that of atria court; not, asin this case, an appelate court
with the authority to resolve on gpped ratemaking issues that involve a matter of law. That is, in fact,
exactly what this Court did in Beaver County.

19



Thelaw is clear that the legidative or adjudicative function of the Commission to set or revise
ratesis dependent upon the utility providing sufficient information to permit the Commission to do o:
The Commission ‘isentitled to know and before it can act advisedly must
be informed of al reevant facts’ otherwise, ‘it could not effectively
determine whether a proposed rate was judtified.” The utility must
therefore put forth substantia evidence to establish that its proposed
increase is ‘just and reasonable’ The Commission, in turn, bears
respongibility for holding the utility to its burden.?
The Commission’s conclusive determination of aninsufficient record, “[n]or can a sufficient record be
developed,”* completed its legidative and adjudicatory function in these proceedings. Its reversible
error was to then not deny Questar Gas' gpplication for rate recovery in consequence of that
ratemaking determination — an error the Court corrected with its decision.
Except for the Wage Case and 73A C.J.S. Public Administrative Law and Procedure§
258, the case law Questar Gas cites for its usurpation of legidative function argument has been
addressed above. Questar Gas cites the “Wage Case,” Utah Dep’t of Bus. Regulation v. Pub. Serv.
Comn'n, 614 P.2d 1242, 1245 (Utah 1980) for the statement that the Court’ s review is “ confined to
legdl issues” and may not “engag|€] in rate-making, which is strictly alegidative power.”® As

discussed, there is nothing in the Court’ s opinion in the Wage Case that contradicts the findity its

decision imposes on these proceedings. The Court’s decision is no saunter into the legidative world of

?2Court’s Opinion, Paragraph 14. Interna quotes are from the Court’ s opinion in the “ Wage
Case,” Utah Dep't of Bus. Regulation v. Pub. Serv. Comm’'n, 614 P.2d 1242, 1245.

ZAugust 11, 2000, Report and Order, Docket No. 99-057-20, p. 34.

#Questar Gas' Initid Brief, p. 16.

20



ratemaking. It isinstead adecison premised upon a conclusive Commisson determination that
completed the agency’ s ratemaking function in these proceedings.

Questar Gas quote from Corpus Juris Secundun? is equally inapplicable. It says, in essence,
that an administrative body is not precluded from reopening a case where its prior decision was found
not to be supported by, or based on, the evidence. However, the Court’s decision in this case makes
abundantly clear it is not annulling the Commission’s determination of an insufficient record, but rather
upholding and enforcing it.

A more gpplicable satement from Cor pus Juris Secundum 8 258 than the one quoted by
Quedtar Gas, isthe following:

Judicial decisons on apped from adminigtrative decisons or orders
determining questions of law arefina and conclusve ontheadminigraive
body, and the adminigrative body is bound to honor such judicid
decisons, and, whenits continuing jurisdiction conflictswith aprior judicid
determination, it may act only in achanged stuation. Thus, the power of
the adminigtrativebody to modify or changeitsdecison isterminated asto
questions decided on the apped .

3. Any Commisson Authority to Re-open Matters Post-Appeal Does Not
Empower It to Overturn, or Act Contrary to, Appellate Court Decisons

Perhaps the most novel argument Questar Gas makes in its brief isits satement. “[t]he

Commission’s authority to conduct further proceedings is sanctioned by binding precedent regarding the

n27

authority of agencies to re-open matters post-appeal.

»Questar Gas Initid Brief, p. 17.
%673A C.J.S., Public Administrative Law and Procedure § 258.

?'Questar Gas Initid Brief, p.18.
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The utility impliesthe case of Career Service Review Bd. v. Utah Dept. of Corrections, 942
P.2d 933, 945 (Utah 1997), as well as Utah Code 854-7- 13, supports the idea that the Commission
can “re-open” these proceedings post-gpped for purposes of modifying its pre-appeal determination of
an inaufficient record and thereby overturn afind appdlate court decison. Not only isthe utility’sidea
foreign to the concept of gppelate review in American jurisprudence — as Sated, for example, inthe
C.J.S. quote above — but the case the utility cites, Career Service Review Board, does not support the
idea

That case involves an gppellate agency, the Utah Career Service Review Board, reopening and
reconsdering its earlier decison. The Utah Supreme Court upheld the Career Service Review Board's
modification of its prior decison, sating: “Utah is among the mgority of western states to have held that
adminigrative agencies have the power to reconsider their decisonsin the absence of statutory
provisions to the contrary.”® However, the further comments of the Court, and the case law of other
western states it cites, make clear the Court is addressing the power of adminidrative agenciesto

reconsder and modify their decisions prior to, or absent, apped.®

8P, 945,

*The case law the Court citesin support of its holding includes Moschetti v. Board of Zoning
Adjustment, 40 Colo.App. 156, 574 P.2d 874, 875 (1977), which the Court states, at page 945 of its
opinion: “gpplies the principle from other jurisdictions that an adminigtrative board has authority to
modify adecison a any time prior to the date an gpped must be perfected.” [Emphasis added].

The Court further citesthe case of In re Petition of City of Shawnee, 2356 Kan. 1, 687 P.2d 603,
614-15 (1984), for the rule that:

[t]rid court retains broad discretionary power to reexamineits rulings up
until apped is docketed in appellate court o gpplies to adminidrative

22



board when acting in aquas-judicid capacity. [Emphasis added)].
The other western state case law the Court cites is Smilar with regard to holding that an adminisrative

or judicia body may reopen or modify its decison prior to gpped, but whether it may do so post-
appeal depends upon the issues addressed and decided by the appellate court.
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Asfor the provisons of Utah Code 854-7-13, that the Commission “may at any time. . .
rescind, ater, or amend any order or decison made by it,” Questar Gas cites the case of Union Pacific
R.R. v. Public Service Comm’n, 300 P2d 600, 602-03 (Utah 1956) as holding that “the Utah
Supreme Court has affirmed modification of a Commission order after appellate action.”® The case
does not hold that &t all.

In Union Pacific RR. a Utah-regulated motor carrier, Mr. Prichard, had earlier obtained from
the Commission a certificate which was thought to have granted him authority to haul acid in certain
counties of the state. However, his authority to haul acid was subsequently reviewed by the Court in the
apped of acompletely different case where the Court concluded *“the certificate issued to Prichard did

not authorize the transportation of acid,” but further observed:

PQuedtar Gas a0 cites the federal case of American Chain & Cable Co. v. Federal Trade
Comm' n, 142 F.2d 909,911-12 (4" Cir. 1944). However, that case is not authority for the utility’s
argument since it addresses the case of a post-appeal order issued under changed conditions. The
court in that case stated, at pages 911-912:

It isargued that the power of the Commission to modify or vacateitsorder
.. . exigs only where no petition for review has been filed with a Circuit
Court of Appedls, and not where a petition has been filed and a decree of
affirmance and enforcement has been entered; but we are not impressed
with thisargument. . . [ T] hereis no reason why the Commission should not
modify its order, if modification is warranted by the changed conditions
contemplated by the statute. There is no danger that the decree of the
Court may beflouted by such modification, asprovisonisexpressy made
that modification orders shal be subject to review.

The case of Mine Workers v. Eagle-Picher Mining and Smelting Co., 325 U.S. 335, 342 (1945),

which Questar Gas dtates cites, with approva, American Chain & Cable Co., citesthat case for the
“changed conditions’ reasons discussed above.
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[w]hileitisnot grictly germaneto theissue before us, we opinethat if heis

to continue to transport acid under his certificate, it is dedirable, as the

Commission has suggested, that proper steps be taken to clarify [Mr.

Prichard’ 5] authority so that al concerned will know what hisrightsare.”!
Mr. Prichard subsequently filed with the Commission a“ Petition to Clarify By Amendment” to “have his
authority include the hauling of sdt and acid in bulk throughout the state,” which the Commission then
granted. An gpped of the Commission order granting Mr. Prichard’s petition aleged that since the
Utah Supreme Court had previoudy ruled in another case that Mr. Prichard * had no authority to heul
acid” the petition to amend procedure under Section 54-7-13 of the Utah Code, 1953, was “ not
authorized by law.” The Court regjected the argument and affirmed the Commission’s decision.

As should be evident, Union Pacific RR. is not the authority Questar Gas claimsit to be. The
Court did not find anything in the Commission proceedings at issue which overturned, or conflicted with,
aprevious Court determination on gppedl. In fact, the Court took painsto point out Mr. Prichard’'s
petition to the Commission was taken in response to something the Court “opined” be donein its earlier
appellate review of another case.

In summary, Questar Gas has failed to provide any legd authority supporting its argument that
the Commission has the authority or jurisdiction, in post-appeal proceedings, to revise its pre-appeal
determination of an insufficient record.

1. QUESTAR GASHASNOT IDENTIFIED ANY LANGUAGE

ORINTENT IN THE COURT'SDECISION THAT WOULD
AUTHORIZE FURTHER COMMISSION PROCEEDINGS

#Union Pacific RR. v. Public Service Comm' n, 300 P.2d 600, 601-02 (Utah 1956).
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Quedtar Gas brief assarts “overwheming authority” for its position that the Commission retains
jurisdiction to “resume its ratemaking function following [ reversd;”*? however, it failsto cite any such
ovewhdming authority inits brief. As shown above, naither Phebus, nor the Wage Case, nor Corpus
Juris Secundum, nor Career Service Review Board, nor Union Pacific RR.  support Questar Gas
argument. In fact, the case law the utility cites unanimoudy reects the ideathat the Commisson may
revise its determinations or an gppellate court determination post appeal.

Questar Gas cites Wexpro | and 11 to support its assertion, but there is no support there either.
For purposes of the present discussion, and in contrast to the Court’ s reversal without remand decison
in these proceedings, Wexpro | and 11 involve the Court’s remand issued in Wexpro |. Theissue faced
in Wexpro Il was whether the Commission violated the Court’s mandate in Wexpro | by accepting a
settlement not foreseen in the remand order. The Court in Wexpro 11* decided the Commission did not
violate the remand mandate, Sating:

The policy in favor of settlements dso goplies to cases remanded by
gppdlate courts, even though settlements in this circumstance invariably
involve some deviation from the course of events contemplated in the
mandate . . . (Page 614).

Since— asdecided by the Commission —the settlement achievesthe result
sought by the Court’'s mandate, the Commission’s deviaion from the
process contemplated in the mandate was appropriate . . . (Page 615)

The Committee would call attention to the importance the Court places upon the “ mandate”’

remitted in its remand to the Commission in Wexpro I.  The context of the Court’ sreview in Wexpro |1

#Questar Gas' Initia Brief, p. 19.

#Utah Dept.of Admin. Serv. v. Pub. Serv. Com'n,, 658 P.2d 601 (Utah 1983).
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was the extent to which the Commission’ s acceptance of a settlement was within or without the Court’s
“mandate’ on remand. By extension, what would be the source of the Commisson’'s “mandate’ for
further proceedings in this case, where no remand was even made and there is the compl ete absence of
any wordsin the Court’s opinion indicating an intent to return such authority to the Commisson?

The Committee’ s Intid Brief went into consderable detail to explain why the Court’s decison
leaves the Commission without authority or jurisdiction to continue these proceedings post-appedl. It
andyzed the form of remittitur utilized by the Court and concluded that form made it necessary to go to
the Court’ s opinion to determine what, if any, authority and jurisdiction were remitted to the
Commission to continue proceedings. Further, the andysis of the Court’s opinion in the Committee’s
Initid Brief shows the Court finally disposed of these proceedings with its decision, and it therefore did
not intend they be continued.

[l QUESTAR GASHASHAD ITSDAY IN COURT IN THESE
PROCEEDINGS

Putting aside, for the moment, Questar Gas' assertions regarding the meaning and effect of the
Court’s decison, the utility’s claim that it is entitled to a further opportunity to make its case is without
merit for the fundamental legal reason that it has dready had its fair and sufficient day in court.®

1. The Commission Conclusively Determined Questar Gas Failed to Make its Case

#As discussed in the Committeg' s Initial Brief, due process accords a party the right to a fair
trid, not two or threefair trids. Hohreiter v. Garrison, 184 P.2d 323, 334 (Cdlif. Dist. Ct. of
App.1947), cited in C.V.C. v. Superior Court, 106 Cal. Rptr. 123, FN. 11 (Cal. App. 1973). See
generdly, 16C C.J.S. Constitutional Law § 968.
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Quedtar Gas arguesiinitsinitid brief “[t]he Committee knows that parties truncated their
adjudication of the case as aresult of the CO, Stipulation.”* Questar Gas refers to statements in the
record during hearings in the latter Docket No. 99-057-20 proceedings indicating in the event the
Commission did not gpprove the CO, Stipulation, various parties would have further cross-examination

of witnesses®

*Questar Gas Initid Brief, p. 25.

¥ pytting gpplication of the doctrine of res judicata and Questar Gas' own comments regarding
the opportunity to make its case aside for the moment, the utility’s own citations to the record show the
only thing the CO, Stipulation settlement truncated was limited cross-examination of witnesses at the
very end of proceedingsin Docket No. 99-057-20. Parties to a settlement routinely make clear that in
the event their settlement is not approved they reserve the right to argue otherwise. Questar Gasis
attempting to leverage aroutine reservation — in this case of some further limited cross-examination of
Divison of Public Utilities witnesses— into a clam that it was going to put on anew prudence case—
something which would have been impossible in limited cross examination anyway.
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Questar Gas arguments asto what it did or did not intend in reserving further limited cross-
examination of Divison witnesses are unseasonably late and moot. The Commisson necessarily
considered the status and content of the entire record — both Docket No. 98-057-12 and Docket No.
99-057-20 — in making its determination that the utility faled to provide asufficient record of its
prudence, including the comments by parties counsd in the latter proceedings that some further cross-
examination of witnesses was intended were the Commission to not approve the CO, Stipulation.®” The
Commission in this case gpproved the stipulation, but, more importantly, made the conclusve
determination Questar Gas failed to make its prudence case. Ultimately, the Court determined that
Commission determination was on the merits with its reversal without remand decision.

The Commission’'s conclusive determination of Questar Gas' insufficient prudence case, and the
Court’ s judgment denying rate recovery based on that determination, condtitute afind and conclusve

judgment on the merits® Questar Gas' after-the-fact arguments now as to what was in, or might have

3"Numerous Questar Gas Statementsin the record reflect its view thet it actualy made its
prudence case in the earlier proceedings, Docket No. 98-057-12, and not in the latter Docket No. 99-
9057-20 proceedings. In its Post-Hearing Brief in the earlier proceedings, the mgor portion of whichis
adetailed statement of the utility’s prudence casg, it argued with regard to those proceedings:

The Company believesthat it has successfully madeits prudence showing.
Today, because of its actions, Quetar Gas has the ability to manage the
heet content of the gasreaching customersso that it can safely burnintheir
appliances. . .

Neither the Divison nor the Committee have rebutted this prudence
showing, nor havethey shown why these costs should be | eft unrecovered
as amatter of law. As such, the costs Questar Gas seeks to recover in
this case should befound to be prudently incurred and recoverable through
the Company’ s Account 191. (At page 33).

#¥50 C.J.S. , Judgments, § 726 “Effect of Reversad or Vacation.”

29



been added to, the record are barred by the doctrine of res judicata insofar asthey seek to overturn a
final decison on the merits. Moreover, as stated in Phebus and Career Service Review Board cited,
but incorrectly interpreted, by the utility, any attempt by the Commission now to revise its determination
post-appeal is unlawful because the Commission iswithout jurisdiction to do so in consequence of the

Committee’ s perfected gppea and the decision of the gppdllate court.

B. Questar Gas' Own Record Satements Show It Has Had every Reasonable
Opportunity to Make its Case

Judgment of reversal as bar :

Asagenerd rule, thejudgment of an gppellate court reversing ajudgment,
decree, or order of atrial court which does not purport to be find or to
pass on the merits of the controversy, doesnot operate asresjudicata, but
leaves the parties in the same position as they were before judgement of
the lower court was rendered. Where, however, the appellate court has
reversed for causes going to the merits, and thereversa showsanintention
findly to decide the case on the merits, the judgment then has dl the
characteristics necessary to condtitute it res judicata
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Pages 11 through 16 of the Committee' s Initid Brief quotes extensvely from Questar Gas
satements in the record of these proceedings. Those Questar Gas statements show the utility
considered and concluded: (1) it fully understood these proceedings required it to make a persuasive
and legd showing of prudence:® (2) dl parties had ample opportunity to make their case regarding the
utility’s prudence, or lack thereof; and (3) nothing could be further added to the record that would be
new or meaningful.°

3. The Record Reflects that Questar Gas Had every Opportunity to Make its Case.

#9See quote from utility witness Allred in Docket No. 98-057-12 proceedings, that “ Prudence
isthe centra issue of thiscase” on p. 14 of Committee' s Initid Brief; and the further quote from Mr.
Allred in Docket No. 99-057-20 proceedings, that “[t]he Commission has heard extensive evidence on
the nature and amount of these costs and on the issue of prudence of the Company’sdecison...” on
p. 15 of same.

“OSee statement from Questar Gas' post-hearing brief in Docket No. 99-057- 20, quoted on
page 13 of the Committee’' s Initid Brief:

Every issue, sub-issue, point, counterpoint, argument, rebuttal and relevant
factua development was heard and considered by the Commission —
usually severd timesover. . . [September 11, 2000, Response of Questar
Gas Company to Requestsfor Reconsderation and Clarification, Docket
No. 99-057-20, pp. 10-11.]
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The Committeg' s Initiad Brief aso tracked the repeated opportunities Questar Gas had in its
pre-filed rebuttal testimony in Docket No. 98-057-12, in itsfiled direct testimony in Docket No. 99-
057-20, and again in its pre-filed rebutta testimony in Docket No. 99-057-20, to respond to opposing
parties accumulating testimony and evidence that raised and documented the issues of afiliate control
and conflicting affiliate interests. That the utility did not adequately respond was the result of tactical
decisons on its part on how best to present its case, not of any lack of opportunity to do so.

V.  THE COMMISSION'SDUTY NOW ISTO GIVE EFFECT TO
THE COURT’SDECISION

The Commission has before it afind and binding gopellate Court decison that “reverse s the
Commission’s order and reject[s] the rate increase proposed by the CO, Stipulation.”** The Court’s
decision has remitted or remanded nothing back to the Commission that requires or alows further
proceedings in this matter. The Commisson’s duty now isto give legd effect to that find decison.

In response to the Court’s August 1, 2003, reversa without remand decision, the Committee
filed on August 8, 2003, a petition with the Commission requesting that new interim rates be set in the
current Docket No. 03-057-05 191 Account pass through proceedings to reflect (1) a cessation by
Questar Gas of the collection of CO, processing costs in rates, and (2) arefund credit plus interest for
monies heretofore collected by the utility in ratesfor CO, gas processng. The Committee' s pending
petition provides aroadmap for the Commisson to give effect to the Court’s decison.

1. The Commission Needs to promptly Order CO, Cost Recovery out of Existing Rates

*'Court’s Opinion, Paragraph 16.
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The Court has conclusively “rgect[ed]” Questar Gas' rate recovery of CO, processng costsin
these proceedings. The Commission therefore needs to promptly order the cessation of further
recovery of those cogsin rates, asthereis no lawful rate in effect under which Questar Gas can
continue to collect them.

B. The Commission Needs to Refund to Ratepayers CO, Processing Cost Monies
heretofore Collected in Rates

Questar Gas assrtsinits brief that:
even if the Commisson ultimately determinesthat it iswithout jurisdiction
to re-open the case to determine the Company’s prudence, the
Commissionisdill foreclosed from ordering refundsof ratescollectedin dll
dockets with the possible exception of Docket No. 03-057-05.%
Asjudtification for this assertion, Questar Gas argues.
With the possible exception of costs collected in[Docket No. 03-057-05]
the CO, processing coststhat have been collected arefind and have either
not been appealed or were appeded without any request for a stay or
posting of a bond.”
The utility’ s assertion that what has been collected in rates for CO, processing costsis
irretrievably in its pocket has no validity whatever. The rates ordered by the Commission that dlowed

those moniesinto Questar Gas' pocket were necessarily provisiona by virtue of the Committee’'s

apped of the Commission’s ordersin Docket Nos. 98-057-12, 99-057-20, and 01-057-14,* and the

“Questar Gas Initial Brief, p. 28.
*bid., p. 28.

“The October 17, 2002, Order of the Utah Supreme Court in Case Nos. 20000893-SC and
20020810- SC consolidated the Committee' s apped of the Commission’s rate orders with respect to
dlowing CO, processing costsinto rates in Commission Docket Nos. 98-057-12, 99-057-20, and 01-
057-14.
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Commission’s order in Docket No. 02-057-02 that conditioned the findity of rates set in those

proceedings upon the eventual outcome of the Committee' s appeal . *

**Commission’s December 30, 2002, Report and Order in Docket No. 02-057-02, p. 46. The
Court stated:

We note that the recovery of the Company’s CO, cogtsistill subject to
the outcome of an apped filed with the Utah Supreme court in Committee
of Consumer Servicesv. Public Service Commission, No. 20000893 SC
(Utah, filed Oct. 7, 2000).



Questar Gas' assartion that the dective stay and bonding provisions of Utah Code § 54-7-17
amilarly letsit kegp the CO, processing cost monies collected in rates pending apped is aso without
vaidity. Utah Code 8§ 54-7-17 states “[t]he court may stay or suspend, in whole or in part, the
operation of the commission’s order or decision . . .”[Emphasis added].*® The subseguent requirements
in that statute for payment into the Court, or abank or trust company, and refund of al such monies
collected to the persons entitled to them, are mandatory requirements only in the event the statutory
election has been made. Nowhere does the statute provide it exclusvely governs the Commisson's
authority to order arefund of monies collected under an unlawful rate, nor does statute anywhere
provide that refunds can only be granted in compliance with that Satute.

Questar Gas cites the case of Committee of Consumer Servicesv. Public Service Comm'n
of Utah, 533,535 (Utah 1981), to support its argument that no refund is possible unless a stay has been
imposed by the Court; but, the Court in that case expresdy states it has never ruled on those very
circumstances:

Petitioners aso contend that, apart from the procedure outlined in the
Public Utility Codefor astay and suspending bond, partieswho have paid
arate determined by this court to be unlawful are entitled to arefund from
the Commission directly of the rates which were paid pursuant to the
unlawful order. ThisCourt hasnever ruled onthat issue. Butin Mountain
Sates Tel. & Tel. v. Public Utilities Commission, 180 Colo. 74, 502
P.2d 945 (1972), the Colorado Supreme Court held, under statutory
provisons smilar to those of Utah's, that the Colorado Public Utilities
Commission had the power to order arefund of revenues collected under
an order held to be unlawful, irrespective of a suspension of the rates.

Other courtswith differing statutory schemes have held to the same effect.
[Emphasis added].

“®Utah Code 54-7-17(2)(a)
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Thereisdearly no legd bar preventing the Commission from properly refunding any and al
monies collected by Questar Gas under an unlawful rate, especidly where the findity of the rate was
made conditiona pending the outcome of an apped as to the lawfulness of therate, asin the present
cae. Itif further difficult to imagine the Commisson would see any regulaory benefit in voluntarily
circumscribing its authority to order refunds as Questar Gas here argues.

V. RESPONSESTO SPECIFIC STATEMENTSOR CASE CITATIONS
IN QUESTAR GAS BRIEF

The Committee has chosen to address severd specific Satementsin Questar Gas' brief inthis
find section rather than in the preceding body of argument. The responses are organized sequentialy
according to the order in which the statements were made in the utility’ s brief.

Statement 1. The Commission did not, however, rule on the prudence
of the Carbon Dioxide Extraction Agreement (“CO,
Processing Agreement”).*/

Response: In contrast to its application in the Docket N0.98-057-12 proceedings, the
utility never petitioned the Commission to rule on the prudence of the Carbon Dioxide Extraction
Agreement in the Docket No. 99-057-20 proceedings.

Statement Two: The Decison held that the Commisson ered in
approving the CO, Stipulation without finding thet the
costsincurred under the CO, Processing Agreement were

prudent. The Court did not expressy remand the caseto
the Commission.*®

“Questar Gas' Initial Brief, p. 2

“|hid., p. 2.
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Response: As discussed extensvely in the Committeg s Initid Brief and in this brief, the
Court’sdecision is very clearly not based on a determination that the Commission erred in gpproving
the CO, Stipulaion without finding that the costs incurred under it were prudent. The Court’s decision
is based squarely on the Commission’s conclusive determination that Questar Gas failed to provide a
sufficient record that would permit afinding of prudence. In the dternative, the Court concluded the
Commisson erred in not holding Questar Gas to its burden of proof. With regard to the absence of any
remand in the Court’s decision, not only did the Court not expressy remand the case to the
Commission, it dso never anywhere in its opinion implied or suggested such aresult. The opinion’s
reasoning shows very clearly that a remand back to the Commission would serve no purpose since the
conclusive factud and lega determination of the Commission that Questar Gas failed to make its case
alowed the Court to finally dispose of the controversy on appedl.

Statement Three: Reversd of the Order approving the CO, dipulation
places the case before the Commission in the posture it
was in immediately prior to gpprova of that Stipulation.
The case must now be concluded by the Commission
making a finding whether expenses under the CO,
Processing Agreement were prudently [incurred]. Thisis
not an dl-or-nothing determination. Asit hasconsstently

donein the pagt, the Commisson may determine that al
or some portion of the costswere prudently incurred.*®

“Ibid., pp. 2-3.
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Response: The Court findly disposed of these proceedings on the conclusve Commisson
determination that Questar Gas failed to provide a sufficient record that would permit a determination of
prudence. “Nor can asufficient record be developed.”™ While a prudence determination might allow
partid recovery on afinding of partid prudence, an “dl-or-nothing determination” is neither wrong or
inequitable where the utility falls short of meeting its heavy burden of proof,>* or even some reasonable
threshold of persuasive evidence. In this case, the Commisson determined Questar Gas failed to
provide a sufficient record that would permit
the Commisson:

to determine whether the Company’s andys's of options prior to early
1998 was aufficiently objective and thorough, that is, to reech a
concluson whether optionswereruledin or out asaresult of theinfluence
of affiliate interests.™
The Commission is dearly saying there was not enough evidence regarding the extent, or lack thereof,
of afiliate control and conflicting affiliate interests to dlow some measurement and determination of
partia prudence recovery. A find determination that no recovery is proper because Questar Gas failed
to make its case seems judtified under the circumstances.
Statement Four: Nonetheless, the coal- seam gas, naturdly or as processed
in the field by producers, complies with the gas quality
requirements in Questar Pipeline Company’s (“Questar

Ppding’) Federd Energy Regulatory Commisson
(“FERC") taiff and the tariffs of mogt other intersate

®August 11, 2000, Report and Order, Docket No. 99-057-20, p. 34.

*!Utah Department of Business Regulation v. Public Service Commission, 614 P.2d 1242,
1245-1246 (Utah 1980).

*2August 11, 2000, Report and Order. Docket No. 99-057-20, p. 34.
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pipelines. Thus, as an openaccess pipeline, Questar
Pipeline is required to accept, trangport and deliver the

966.53

31pid., p. 5.
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Response: Theimplication of this Satement -- that Questar Pipeline had no choice but to
transport the increasing quantities of coa seam gas which brought on the customer safety crisis Questar
Gastaks about -- issmply not credible. Thereisno FERC requirement that interstate pipelines accept
and trangport gasthey lack the system capacity to transport. The CO, processing costs of Questar
Gas arose as adirect result of Questar Pipeline' s and Questar Corporation’s voluntary business
decisions to secure a business opportunity for Questar Pipeline to become the exclusive gatherer and
pipeline transporter to market of the cod seam gas being produced in increasing quantities near Price,
Utah. The undisputed record proof for this was identified and discussed in the Committeg’s Opening
Brief on apped to the Supreme Court.>*

Statement Five: Until 1998, Questar Gas was able to manage the declining heet

content without requiring a change in the heat content

spedified in its tariff.>

Response: One must wonder how a parent company management group managing Questar

Gas could have prudently concluded it was proper to manage the heat content of the utility’ s gas without
requiring a change in the heat content of its tariff, or other effective measures prior to 1998, when that
parent company management group a the same time was managing an expanson and upgrade of
Questar Pipeline' s pipdine system that began in the early 1990s so Questar Pipdine could transport the
increasing quantities of coa seam gasthat directly led to the purportedly unexpected crisisin1997-

1998.

*'See Committee’ s Opening Brief on appedl, pp. 10-14.

*Ipid. p. 5.
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Staement Six: From 1993 to 1996, production of coal-seam gas increased
dowly and the blended stream of gasddlivered to Questar
Gas was till well within the heat content specified in the
Company’s tariff. However, starting around 1997,
production of this gas began to increase at a much faster
rate than previoudy seen. By theend of 1997, it became
goparent that by mid-1999 Questar Gaswould no longer
be ableto rely on the blended gas stream to ddliver gasto
itscustomersfrom Paysongate that would conformto the
tariffed heat content and could be burned safdy in
customers appliances. Quedtar Gas informed the
Commission, Divison, and Committee of this changing
Btu issue in January 1998 and continued to review the
status of the issue with them throughout 1998.%°

Response: Thisis smply not a credible satement. Who should have been surprised in
1997-98 when cod seam gas production increased? How could the Questar parent company
management group that managed Questar Corporation’s capital investment in the expanson and
upgrade of Questar Pipdin€ s capacity to accommodate increasing quantities of Price-areacoa seam
gas — on the assumption some responsible Questar business manager must have made that increasing
quantities of coa seam gas were indeed coming — at the same time say with any conviction thet, wearing
their hats as managers of Questar Gas, they were surprised by the increase in production “ starting
around 19977" If projections of growth in production were credible enough to persuade Questar Gas
to make subgtantia capital investments, they should have been sufficiently credible to warrant prudent
planning and action by Questar Gas back in the mid-1990s, or sooner for the changing Btu problems

they try and assert they first became aware of in 1997-98.

*®|pid., pp. 5-6.
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Statement Seven: Questar Gas is not responsible for customer appliance
adjustments that may be necessary to accommodate the
change in tariff-specified hesat content.”’

Response: This statement goes beyond the bounds of the present proceedings, but, sSince
made, deserves some comment. InaMarch 7, 2000 Response to Divison of Public Utilities Data
Request No. 14.7, in Docket No. 99-057-20, then Questar Gas Manager of Regulatory & Gas Supply

Services, Alan Allred, gtated, in part:

*Ibid., p. 6
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[ T]he Company is continuing to check and adjust customers appliancesas
apart of its on-going customer service. As Company servicetechnicians
devote moretimeto thiswork, other work may need to be reduced. For
example, inspection of new congtruction gas piping isbeing transferred to
city building ingpectors, who have the responsibility to insure that building
codesare met. Such changes should allow the Company to devote more
effort to checking and adjusting customers gppliances. The Company is
atempting to accomplish this effort without increasng manpower and
therefore without increased cost. The 10-year initid term for the CO,
process ng contract represents the minimum time necessary for an orderly
trangtion period. Thereshould belittle or no additional cost to customers
if their appliances are adjusted in the manner described above.™

At the time of this answer, Questar Gas clearly considered it the utility’ s respongibility to make sure
customer appliances were properly adjusted, and it devised and described to the Divison of Public
Utilities and the Committee a program for administering the adjustments that must be made by Questar
Gastechnicians, how the gppliances requiring adjustment would be identified by Questar employees, the
date the adjustments were completed, and what adjustments were made, that would ensure and
document the completeness and findity of the appliance adjustment program that today is cdled

Questar Gas' Green Sticker Program. Questar Gas' Green Sticker Program today isafar cry from
what it indicated was necessary back in March 2000. It isaso much more expengive for utility

customers.

*¥Divigon of Public Utilities Data Request No. 14.7. Docket No. 99-057-20. Date of QGC
Response March 7, 2000.
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Saement Eight: Questar Gas determined that such a plant was feasible
and that this was less expensve and more religble than
other dternatives to manage the heat content of gas
delivered to Payson gate. In additionto their higher cog,
the Company determined that other options likely could
not have been completed within the available time and
that, in some cases, it was unlikely they would have
achieved the desired result. Therefore, Questar Gas
requested its ffiliate Questar Trangportation Servicesto
build and operate a CO, processing plant . . .

Response: Such statements as “ Questar Gas determined,” * Company determined,” and
Questar Gas requested its filiate’ paper over the criticd affiliate control and conflict of interest issues
that ultimately determined the outcome of these proceedings. Questar Gas never etablished in the
record that it determined or decided anything. The determinations, requests and decisions mentioned,
and otherwise at issue in this case, were made by the management of Questar Regulated Services
Company, the Questar Corporation parent company management group which controls and manages
not only the affairs of Questar Gas but, in this case, the conflicting interests of its Sster company,
Questar Pipdine Company, aswell. Questar Gas never presented any evidence that demonstrated the
determinations, requests, and decisions in question were made for and on behaf of Questar Gas and its
ratepayers and not for and on behaf of the conflicting business interests of Questar Pipeline and

Questar Corporation.

*Division of Public Utilities Data Request No. 14.7. Docket No. 99-057-20. Date of QGC
Response March 7, 2000, p. 7.



Statement Nine: Indeed, the success of thisoption [seeking an amendment

to Questar Pipdine' s FERC tariff] requiresthe FERC to

take the very gpproach that the Committee wrongly

accuses Questar Gas of taking — favoring an affiliate over

other customers. If Questar Gas had pursued thisFERC

option when the heat content problem became criticd, it

would have been unable to address the problem through

other means by mid-1999.%°

Response: Questar Gas' statement about asking the FERC to favor an &ffiliate over other

customersisincorrect, but doesillugtrate the conflict of interest which Questar’ s parent company
management group faced in trying to represent and manage the conflicting interests of Questar Gas and
Questar Pipeline. One would assume that a petition to the FERC would not plead for favoritism but
farness, based on the historical background showing the purpose for the congtruction and use of the
pipeline and the current percentage of use by customers (Questar Gas controls over 70% of the
pipeline s reserved capacity). Questar Gas' second statement — about not pursuing the “FERC option”
until the heat content problem became critical — assumes that it would have been prudent for the utility to
have done nothing until the heat content problem became critical. Since the incompatibility of cod seam
gas was known and obvious since 1991, or earlier, when Questar Pipeline first contractually committed
to coad seam producers to expand its pipeline system to meet their growing trangport requirements, one
must ask if a prudently managed public utility would have done nothing by way of effective response

until it faced a heat content crissin 1997.

CONCLUSION

®Division of Public Utilities Data Request No. 14.7. Docket No. 99-057-20. Date of QGC
Response March 7, 2000, p. 7, footnote 9.
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The Commission is going to shortly decide whether to give effect to the Court’ sfind decison or

re-open these proceedings as Questar Gasis urging. 1n making that decision, the Commission should

bear in mind what this response brief has demonstrated:

1.
2.

Court’sdecison is plainly-worded and difficult to misunderstand.
Questar Gas hasfailed to credibly demondirate that the decision means other than what

it planly says.

Even the case law cited in Questar Gas' brief make clear the Commission lacks the
requisite authority to directly overturn an appellate court decision, or to indirectly do so
by reviang post-appeal its conclusive decison of an insufficient record — the
determination which was the basis for the Courts reversa without remand decision.

Not only has the Court findly disposed of these proceedings with its reversa without
remand decision, but the record shows Questar has had itsfair and sufficient day in
court for purposes of making its prudence case.

Thereisno lawful ratein effect under which Quesatar Gas may recover its CO,
processing costs.

All CO, processing costs collected in rates by Quesetar Gas were necessarily collected
under provisiond rates that were contingent upon the outcome of the Committee's

appedl.

Thereisno lega bar to the Commission properly returning to ratepayers the monies
heretofore collected by Questar Gas for CO, processing costs, and, given the
unanimous Utah Supreme Court decision and the provisona nature of the rates under
which those monies were collected, refunding those monies to ratepayersis the proper
course of action.

Committee' s August 8, 2003, Petition pending before the Commission is an gppropriate
method and procedure for the Commission to utilize in giving legd effect to the Court’s
August 1, 2003, decision.

Mogt surdly, it should be clear to the Commission that any attempt to hold further proceedings

for the purpose of revisng post-appeal its essential determination that Questar Gas failed to provide a

sufficient record that would permit afinding the utility’ s CO, processing costs were prudently incurred,

46



and not influenced by conflicting affiliate interests, would be a clear case of the Commission
compounding its earlier error of not denying Questar Gas's gpplication to recover its CO, processing
cogsin rates based on the utility’ sinsufficient record.

The Commisson, therefore, needs to conclude the present inquiry by deciding it will give legd
effect to the Court’s decision and remove Questar Gas' CO,, processing costs from rates.

Dated this 23rd day of October, 2003.

REED T. WARNICK
Assgant Attorney Generd
Counsd for Utah Committee of Consumer Services
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